
IN THE COURT OF THE MEMBER, MOTOR ACCIDENT CLAIMS TRIBUNAL 
SONITPUR AT TEZPUR 

 
 

Present : Sri A. K. Borah, 
   Member, 
   Motor Accident Claims Tribunal, 
   Sonitpur, Tezpur 
 
 

MAC CASE NO. 349/2012(I) 
 
 

1. Sri. Schindra Kumar Das   .................. Claimant 
 S/O Lt. Chandika Das 
 Vill – Moila Ali. 
 P.O. – Sirajuli, 
 P.S.-Dhekiajuli. 
 Dist – Sonitpur, Assam 
  
 

-Versus- 
 
1. Sri Rajesh Jadav   .................. Opp. Parties 
 S/O- Lt. SankarJadav 
 Vill- 223 TelaiyaKanke Thane 
 No 224. Koderma. 
 P.O and District – Koerma, Jharkhand. 
  
2. Sri. Ruplal Prasad. 
 S/O – Lt. Budhan Prasad.  
 Vill – Barasat, Chapadali More. 
 P.O. – Barasat. 
 Dist – 24 Paragana (N) 
 
 
3. The Branch Manager. 
 The United India Insurance Co. Ltd. 
 Tezpur Branch. P.O – Tezpur. 
 District – Sonitpur. 
 (Insurer of the vehicle No. JH02  
 N-3419 ( Tata L.P. Truck) 
 
4. The Branch Manager. 
 The United India Insurance Co. Ltd. 
 Tezpur Branch. P.O – Tezpur. 
 District – Sonitpur. 
 (Insurer of the vehicle No. 

 AS-12G/7939(Motor Cycle)  
  
 



ADVOCATE WHO APPEARS 
 
 

For the claimants :- S Kakoti, Advocate 
 

For the OP No. 1 :-  Ex-Parte 
 
For the OP No. 2 :- Ex- Parte 
 
For the OP No. 3 :- B.K.Singh 
 
For the OP No 4 :- B.K.Singh 

 
 

Date of Argument  :- 22/03/2016 
 
Date of Judgment  :- 22/04/2016 

 
 
 

J U D G E M E N T 
 
 

  This is a petition filed u/s 166 of MV Act. 

 

  Brief facts of the case is that on 24/02/2012 while the claimant 

and his son was proceeding from Dhekiajuli to Tezpur by Motor cycle Vide No . 

AS-12G/7939 reached at Mission Chariali traffic point one vehicle bearing Reg No. 

ZH 02 N/3419( Tata LP Truck) Driven by its driver in rash and negligent manner 

suddenly knock down from back side and thus accident occurred. Immediately 

after the accident the injured was taken to the Kanklata Civil Hospital and 

considering seriousness he was taken to the G.M.C.H. Guwahati, thereafter for 

better treatment  the injured person was taken to the Nemcare Hopital, 

Guwahati. Where he was admitted as a indoor patient on 25/02/2012 to 

02/03/2012. Thereafter for better treatment he was taken to The Sir Ganga Ram 

Hospital, New Delhi. Where he was admitted on 04/03/2012.Then he was shifted 

to General ward of the said Hospital from 01/04/2012 to 29/04/2012. On 

09/03/2012 an operation was done and left knee was amputated and discharged 

on 29/04/2012. He incurred an expenditure of  about 12 lakhs for his treatment 

and his treatment is still going on. He will require more expenditure for treatment 

in future. At the time of accident he was  serving in office Executive Engineer of 

P.W.D. Sonitpur Division, and monthly salary is Rs. 18000.00 per month. There is 



no scope of promotion as he become permanent disable. Therefore the claimant 

claim to award Rs. 35,00,000.00(Rupees thirty five lakh only). 

 

   The Opp party No. 1 and 2 did not contest the case so the case 

proceed Ex- parte against them. The Opp party No. 3 and 4 i.e., United India 

Insurance Co Ltd. Contested the case by filling written statement.  The W/S filled 

by Opp. No. 3 and 4 contested and controverted all the averment made in the 

petition inter alia stating that the claim is not maintainable, there is no cause of 

action, if the owner and driver of the vehicle No. JH02N/3419 (Tata L.P. Truck) 

fail to co-operate with the answering O.P.and non-participate actively in the 

proceeding with the answering Op., it will cause genuine apprehension in the 

mind of this OP that there is collusion between the claimant and the owner and 

driver, then that will obtain to this Op party the protection available to it u/s 170 

of the Motor Vehicles Act, 1988. 

 

   The answering further submitted that the case is required to prove 

by oral and documentary evidence. It appears the injured himself might have 

driven his own motor cycle in rash and negligent manner and he might have tried 

to cross the road paying no attention to the onward coming vehicle and enter the 

wrong side of the road and as a result of which the alleged accident might have 

taken place or some other reason and to hide the same  an unusual story has 

been portrayed. In any case, the claimant is liable to prove his case with cogent 

proofs. Hence praying for dismiss the petition. 

 

 Upon hearing of parties and pleadings following issues are framed. 

 

ISSUES 

1. Whether the alleged accident took place due to rash and negligent driving 

of the driver of the vehicle No. AS12G/7939. 

2. Whether the claimant Sri. Sachindra Kr. Das sustained injury as a result of 

the said accident. 

3. Whether the claimant is/are entitled to any compensation and if yes, what 

will be the quantum of the compensation by which of the respondents 

this amount shall be paid. 



 

    To substantiate the case the claimant examined two witnesses 

including himself. Though the O.P. party did not adduced any DW but duly cross 

examined the claimant’s witnesses. 

 

  I have also heard arguments, put forwarded by both parties and I 

have thoroughly perused the whole case record. 

 

  The Ld. Counsel for claimant submitted that the claimant could 

not be able to keep all the cash memos incurred in treatment.  

 

  Besides, the claimant has able to prove  that due to rash and 

negligent driving of the driver of the offending vehicle bearing registration No. 

JH/02/N-3419 ( TATA LP Truck ) the accident took place and there is no any 

contributory  or composite negligence on the part of the claimant for which, the 

accident took place as such, the insurance company of the aforesaid Truck is 

liable to compensate the compensation.  

 

  Ld. Counsel  Mr. S. Singh for O.P. , United India Insurance Co. 

Ltd. vehemently argued that the accident took place due to   contributory or   

composite negligence of both the vehicles. So, insurance company of  both  

vehicles are  liable to pay equal compensation if awarded . 

 

  To fortify the argument the Ld. Counsel O.P. submitted that the  

vehicle in case laws.  

 

1. Mohan Soni ...appellant  -Vs- Ram Avtar Tomar and 

Others...Respondents reported in (2012) 2 Supreme Court cases 

267 para 8 

2.  Pawan Kumar and another ...appellant –Vs- Harkishan Dass 

Mohan Lal and others...respondents reported in (2014) 3 Supreme 

Court cases 590 Para 8.  

3. T.O. Anthony ...appellant  -Vs- Karvarnan and 

others...respondents reported in 2008 ACJ1165 para 5 and 6 . 



 

I have thoroughly perused  all the case laws cited of Ld. Advocate  

for O.P. 

 

Keeping in mind the rival submissions advanced by the Ld. Counsel 

for both parties. I am going to dispose the case as follows; 

 

ISSUE No. 1 & 2 

 

  Both the issues are taken together for decision as Issue No. 2 is 

directly related with the Issue No. 1. Examining claimant , Sri Sachindra Kr. Das 

as CW 1 stated that on 24/02/2012 while the claimant and his son was 

proceeding Dhekiajuli to Tezpur by Motor cycle Vide No . AS-12G/7939 reached 

at Mission Chariali traffic point one vehicle bearing Reg No. ZH 02 N/3419( Tata 

LP Truck) driven by its driver in rash and negligent manner suddenly knock down 

from back side and thus accident occurred. Immediate after the accident the 

injured was taken to the Kanaklata Civil Hospital and considering seriousness he 

was taken to the G.M.C.H. Guwahati, thereafter for better treatment the injured 

person was taken to the Nemcare Hopital, Guwahati, where he was admitted as 

a indoor patient on 25/02/2012 to 02/03/2012. Thereafter for better treatment 

he was taken to The Sir Ganga Ram Hospital, New Delhi. Where he was admitted 

on 04/03/2012. Then he was shifted to General ward of the said Hospital from 

01/04/2012 to 29/04/2012. On 09/03/2012 an operation was done and his left 

knee was amputated and discharged on 29/04/2012. He incurred  an expenditure 

about 12 lakhs for his treatment and his treatment is still going on. He will 

require more expenditure for treatment in future. At the time of accident he was 

serving in the Executive Engineer of P.W.D. Sonitpur Division, and his monthly 

salary is Rs. 18000.00 per month. There is no scope of promotion as he become 

permanent disable. Therefore the claimant claim to award Rs. 

35,00,000.00(Rupees thirty five lakh only). 

 



   To substantiate the case the claimant exhibits the following 

documents -

 









 

 

 



  Due to the said accident, he become permanent disabled and 

there is no scope of promotion in his remaining service life. He has submitted 

documents in support of his claimed. He  has lost some cash memos during his 

treatment amounting about Rs. 1,000,00/- .  

 

  The eye-witness CW also supported the evidence of claimant. 

Despite being long cross-examination, his presence at the place of occurrence 

with claimant as a pillion rider has remained unchallenged.  

 

  Ld counsel to O.P. Insurance Co. Vehemently argued that the 

accident was caused due to composite or contribute negligence of both the 

vehicles , no whatever, the compensation is awarded the Insurance Company of 

both the vehicles are liability to pay equally.  

 

  The WS submitted by the O.P. Insurance Company nowhere 

stated that due to composite and contritory negligence of both the vehicle   the 

accident took place. Besides the O.P. Insurance Company failed to adduce any 

DW to prove  their  plea of composite or contributory  negligence of both the 

vehicles. So, this is a new plea taken by Ld. Counsel for O.P. which is raised only 

at the time of argument , hence it  cannot be considered at the stage.  

  

  Though the CW1 is exposed to long cross examination but 

evidence as to at the relevant time and place while claimant ride his motor cycle 

towards Tezpur, reached near Mission Chariali the offending vehicle Reg No. JH-

02-N/3419 driven by the driver in rash and negligent manner suddenly knocked 

down his motor cycle and as a result he sustained grievous injuries on his left leg 

has remains unchallenged. The documents exhibited by claimant also remained 

unchallenged during the cross examination. The evidence of CW is tallied with 

the fact with the claim petition. There is nothing to disbelief upon the evidence of 

CWs. Considering the aforesaid reason it is held that the alleged accident took 

place due to rash and negligent driving of the offending vehicle being No. 

JH02N/3419(Tata LP truck) which was insured with the United India Insurance 

Co. Ltd. Tezpur Branch, PO – Tezpur, where the claimant suffer severe grievous 

injury.  



  In view of the aforesaid discussion, materials on record I have 

come to conclusion the alleged accident took place due to rash and negligent 

driving of the driver of the offending vehicle bearing registration No. JH-02/N-

3419 ( Tata LP Truck )as a result of accident the claimant Shri Sachindra Kumar 

Das sustained injury . Accordingly, issue No. 1 and 2 are decided.  

 

ISSUE NO. 3   

 

  It has already decided is  issue No. 1 that due to rash and 

negligent driving of the driver of the offending vehicle bearing registration No. 

JH-02/N-3419 ( Tata LP Truck )the said accident took place. Ext. 1 is the accident 

information report shows that the aforesaid offending vehicle was insured with 

the United India Insurance Co. Ltd. vide policy No. 07050031110110004937 and 

valid from 22.09.2011 to 21.09.2012 mid night . The accident took place on 

24.2.2012. The O.P. Insurance company nowhere challenged about the validity 

of the insurance of the offending vehicle at the relevant point of time. Therefore, 

it comes to conclusion  that at the relevant time of accident the insurance of the 

offending vehicle was valid. Therefore whatever, compensation may be awarded 

that has to be paid by O.P. Insurance company of the offending vehicle.  

 

  Now addressing to the quantum  of compensation to be awarded 

to the claimant, the claim petition reveals that he has claimed for compensation 

of Rs. 35,000,00/- for the injury sustained in the accident. He has incurred an 

expenditure of  about Rs. 12,000,00/- for his treatment  and his treatment is still 

going on . Ext. 3(1) is the discharged certificate issued by Kanaklata Civil Hospital 

shows that he has been admitted there on 24.2.2012 and discharged on 

24.2.2012 i.e. on the same day. Ext. 3(2) another discharged certificate issued 

by Nemcare Hospital  shows that he has been admitted there on 25.2.2012 and 

discharged on 2.3.2012. Ext. 3 (iii) another discharged certificate  issued by Sir 

Ganga Ram Hospital, New Delhi shows that  he has been admitted there on 

04.03.2012 and discharged on 31.3.2012. 

 

  Similarly Ext. 3 (iii), another discharged summary issued by 

Department of Plastic Surgery shows that he has admitted there on 1.4.2012 and 



discharged on 29.4.2012. Therefore, from the aforesaid documents it comes to 

conclusion he has been taken treatment since the date of accident i.e. 24.2.2012 

to 29.4.2012 i.e. for almost two months. According to  the claim petition he has 

been taken different type of treatment at different hospital  including the 

operation for amputation of knee and even for different type of cosmetic surgery, 

ultimately  he become permanent physically disable.  

 

  To substantiate the claim the claimant has submitted a document 

vide Ext. 2 i.e. a certificate for the person with disability . Ext. 2 was issued by 

District Disability Rehabilitation Centre , Tezpur. The said Ext. also shows that the 

claimant become physically permanent disable to the extent 80% . Ext. 2 also 

shows that the aforesaid certificate was issued by Joint Director of Health 

Services Cum Chairperson , District .Medical Board General Surgeon. Ext. 2 is not 

produced by the person who issued it i.e. Chairperson District Medical Board, 

Sonitpur , Tezpur. In fact Ext. 2  is not Exhibited by the person who issued it 

neither the claimant examined the Joint Director of Health Services , Sonitpur as 

a Chairperson District Medical Board, nor examined any of the person of the said 

Board including  (1) General Surgeon (2) Eye Specialist (3) ENT Specialist . No 

doubt this documents cannot discarded directly since that is a public documents.  

 

  In this connection I may cited a case law i.e. 

 

 In Madan Lal Papneja Vs State of Haryana & Ors. Decided on 12th 

November, 2010 reported in  MANU/PH/2408/2010, where it has been held.  

 

“Disability assessment, as per government guidelines. 

 

In all cases resulting in grievous injuries that include fractaures 

that further result in disablement, temporary or permanent, there is a practice to 

simply accept whatever the doctor assesses. There is hardly ever any cross 

examination in the disability assessment to the doctor, except a suggestion that 

his assessment is high . It is important to know how the assessment is made and 

what the percentage of disability signifies. In order to review the guidelines for 

evaluating of various disabilities and procedure for certification and to 



recommend appropriate modification / altercation, a committee was set up in 

1988 by the Government of India, Ministry of Social Justice & Empowerment 

under the Chairmanship, DGHS, GOI with subcommittee, one each in the area of 

Mental Retardation, Locomotors/Orthopaedic, Visual and Speech & Hearing 

disability. After considering the reports of committee, keeping in view the  

provisions of persons with Disabilities ( Equal opportunities Protection of rights 

and Furl participation) Act 1995 , guidelines for revaluation of following disabilit4s 

and procedure for certification was not notified vide no . The Gazette of India , 

Extra ordinary Pat-II Ssaction1 , Dated 13 June 2001, for ; 

 

1. Visual Impairment 

2. Locomotor/Orthopaedic Disability 

3. Speech and Hearing Disability 

4. Mental Retardation. 

5. Multiple Disabilities. 

 

  “In the guidelines, the functional ( permanent physical impairment 

or PP) due to congenital, post disease or trauma have been evaluated. This  is 

commonly interpreted as disability which is not so, in strict terms. In case of loco 

motor conditions, broadly, the body has been divided into upper limb, lower limb 

& trunk. In principle, the function of one part cannot be replaced by other, 

therefore each functional part in itself is 100 percent and thus loss of 

function/PPI of that part is taken  as 100 percent. On the other hand , the whole 

body value cannot exceed 100 percent . Thus, in case the impairment is seen in 

more than one function or body part , the mathematical sum may exceed 100 

but total of body/individual cannot exceed 100 percent . Thus a total of one or all 

segments of body cannot exceed 100 percent in any situation”.  

 

  In the present  case, the claimant stated that due to disability he 

could not do any work  of  his service as earlier. The claimant is  doing service 

under office of the Executive Engineer PWD , Tezpur Division and his monthly 

income of Rs. 18,000/- per month. But  the claimant has failed to produce  any 

documentary evidence to show that  he has an employee of  office of the 

Executive Engineer, PWD Division and his monthly salary of Rs. 18,000/-.   In 



absence of such evidence it cannot be understood where the claimant has really 

employed or  in what capacity,  under the office of the Executive Engineer PWD , 

Tezpur as stated in the claim petition . It contrary to that there is no any 

evidence adduced by O.P. that prior to accident the claimant was suffering from 

any physical disability to earn anything. In absence of such documents we can 

presume that an able bodied 44 years of man  can easily earn Rs. 4,500/- per 

month. 

 

  As discussed herein before due to injury sustained in  the accident 

he become 80% of permanent disability particularly of the  amputation of knee 

of left leg, could not be considered as a functional disability nor could it be 

assumed  result in corresponding extend loss of carrying  capacity , as the 

disability would not have prevented him from carrying on his avocation at the 

same percentage of disability.  

 

  The another point is to discussed is that  the claimant failed to 

produce any documents as to his profession or  income . Though he stated that 

he was doing service  under the Executive Engineer PWD , Tezpur Division but 

failed to Ext. any documents as to his  service and salary. The claim petition is 

also silent as to his exact rank or his official capacity. That apart none of the 

issuing authority of the Ext. 2 or any of the Doctor/Specialist who had examined 

on behalf of District Medical Board, Sonitpur was examined.  Therefore it 

becomes difficult to  understood as to the corresponding extent of loss of earning 

capacity. Had the claimant could examined the issuing authority of Ext. 2 or any 

other specialist who examined him before issuing Ext. 2 then it could have come 

to know about the loss of his income in corresponding to his disability.  However, 

at least , we can presume that in considering the aforesaid 80% permanent 

disability of the body , the claimant has lost of future earning capacity at least 

40%. 

 

  In Arbind Kumar Mishra –Vs- New India Assurance Co. Ltd. and 

Anr.. ( report in 2010 (1) SCALE 298) The Hon’ble Supreme Court held as under : 

   



  “ The basis of assessment of all damages for personal injury is 

compensation. The whole idea is to put the claimant  in the  same possible  as he 

was in so far as money can. Perfect compensation is hardly possible but cone has 

to keep in mind that the  victim has done no wrong, he has suffered at the hands 

of the wrongdoer and the court must take care to give him  full and fair 

compensation for that he hand suffered. In some cases for personal injury, the 

claim could be in respect of life times earnings lost became. though he will live, 

he cannot earn his living. In others, the claim may be made for partial los of  

earnings. Each case has to  be considered in the light of its own facts and at the 

end , one must ask whether the sum awarded is a fair  and reasonable sum. The 

conventional basis of assessing compensation in personal injury cases and that is 

no recognized mode as to the proper measure of compensation is taking an 

appropriate multiplier of an appropriate multiplicand”.  

 

   In the present case, the claimant simply stated that due to 80% 

permanent disability he could to do his service and promotion in service become 

frustrated . But the claimant failed to substantiate his actual service or the salary 

as he claimed in the claim petition.    

 

  Now, addressing to the question as to pay compensation  to the 

claimant , by the O.P. NO. 3 the materials on record shows that according to 

claim petition, the claimant was  44 years age at the time of accident. The 

claimant  has failed to produce any documentary evidence as to his real income  

his service or his age  Ext. 3 (ii) shows that the claimant age is 48 years. On the 

other hand, though Ext. i.e. Ext. 3(iii) shows that his age was 46 years. Both the 

Ext. issued in the same year. If we take average of the aforesaid age then we 

can presume the claimant was 47 years. As such, As such, the summary of 

principles laid down by the Hon’ble Supreme Court in Sarla Verma  the multiplier 

is 13 . 

 

  The claimant stated that in petition that he has incurred an 

expenditure of RS. 12,000,00/-for his treatment but the claimant has submitted a 

cash memos amounting to Rs. 7,10,273/- for treatment.  

 



 

   Accordingly, the computation of compensation is taken as follows : 

 

A) Monthly income of claimant of Rs. 4,500/- . So, annual income would 

be Rs. 4,500/- X 12 = Rs. 54,000/-    

B) Loss of future earning i.e.Rs.54,000/ X 13 X 40%   = Rs.  2,80,800/-  

C) Expenditure meet on treatment       = Rs. 7,10,273/-  

D) Transportation cost          = Rs.    30,000/-   

E) Expected future cost of treatment        = Rs.    40,000/-  

Total compensation comes to                    Rs. 10,61,073/-  

(Rupees Ten Lakhs sixty one thousand seventy three )only 

 

O R D E R 

  In the result, the claim petition is allowed, awarding Rs. 

10,61,073/- (Rupees Ten Lakhs sixty one thousand seventy three)only with 

interest thereon @ 6 % per annum from the date of filling of  the case  , i.e. on 

12.12.2012 till full and final realisation. The OP No. 3 The United India  

Insurance Company , Tezpur Branch is directed to make payment of the 

aforesaid amount within a period of 90 days by away of account payee cheque  

in the name of claimant from the date of receipt of this order . Failing which, the 

OP No. 3 i.e. The United India  Insurance Company , Tezpur Branch  shall be 

liable to pay future interest at the same rate from the date of filing of the case  

i.e  12.12.2012till full and final realisation.   

   

 

    Given under my hand and seal on this 22nd day of April, 2016. 

 

 

 

( A. K. Borah ) 
Member 

Motor Accident Claims Tribunal, 
Sonitpur :: Tezpur 

 


